IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

KENNETH MORRI S *
Pl ai ntiff,
*
V. Cvil Action No. BPG 05-1825
*
MAYOR & CI TY COUNCI L OF
BALTI MORE, *
Def endant .
*
* * * * * * * * * * * * *
OPI NI ON

The above-referenced enpl oynment discrimnation case was
referred to nme on August 12, 2005 for all proceedings wth
consent of the parties pursuant to 28 U . S.C. 8636(c). Plaintiff
Kenneth E. Morris, a career firefighter with the Baltinore Cty
Fire Departnent, seeks injunctive relief, damages, and attorney’s
fees from defendant Mayor & City Council of Baltinore for failing
to pronote himfrom Captain to Battalion Chief. Plaintiff
al l eges that defendant deliberately failed to pronote himto
Battalion Chief because it regarded himas being disabled due to
poor health caused by injuries sustained in a work-rel ated
accident to his knees, ankles, wist, and exacerbated by his old
age. Plaintiff argues that defendant’s failure to pronote himon
this basis constitutes a violation of the Age Discrimnation in
Enpl oynment Act of 1967 (ADEA), 29 U.S.C. § 621 et seq.; the
Americans with Disabilities Act of 1990 (ADA), 42 U.S.C. § 12101

et seq.; and the Rehabilitation Act of 1973 (Rehabilitation Act),



29 U S.C. 8 701 et seq. Currently pending are Defendant’s Mtion
for Summary Judgnment, Plaintiff’s Response to Defendant’s Mdtion
for Summary Judgnent, and Defendants’ Reply to Plaintiff’s

Qpposi tion (Paper Nos. 22, 25, 26). The court held a tel ephone
hearing regardi ng defendant’s notion on June 22, 2006 in which
the parties clarified, and el aborated upon, their positions. For
t he reasons di scussed bel ow, defendants’ notion is granted in
part and denied in part.

| .  Background

Plaintiff joined the Baltinore City Fire Departnment in 1965
and attained the rank of Captain in 1978. (Paper No. 25, Exh. 2
at 8-10). On July 28, 2000, at the age of 57, plaintiff passed a
pronoti onal exam nation rendering himeligible to be pronoted to
Battalion Chief, the position directly above Captain. (ld. at
11-14, Paper No. 22-6 at 2, Paper No. 20 at 2). |In accordance
wi th a Menorandum of Understandi ng (MOU) between defendant and
the Baltinore Fire Oficers Union, the nanes of 31 firefighters
eligible for pronotion to the position of Battalion Chief were
pl aced on a pronotional list. (Paper No. 22-5 at 5). The list
was effective for two years, from October 19, 2000 until Cctober
19, 2002. (ld., Paper No. 22-2 at 4). According to the M,
pronotions were to be nade fromthe list in order of rank.
(Paper No. 22-5 at 5). At the tine the |list becane effective,

plaintiff ranked twelfth on the list. (Paper No. 22-6 at 2).



On Decenber 19, 2001 plaintiff sustained injuries to his

wist, ribs, ankles, and knees as the result of a fall that
occurred while he was attending to a fire scene. (Paper No. 25,
Exh. 2 at 41-42). On April 1, 2002 plaintiff returned to work,
but was limted by defendant’s nedical advisers to adm nistrative
duties.® (Paper No. 22-2 at 5, Paper No. 22, Exh. G. Over the
next several nonths, plaintiff noved closer to the top of the
pronotional list, as the Fire Departnent steadily upgraded
Captains to Battalion Chiefs. (Paper No. 25, Exh. 2 at 27-28).
Plaintiff alleges that the official in charge of pronotions,
Chief WlliamJ. Goodwn, Jr., indicated in several conversations
with other officials in the Fire Departnent, that he intended to
avoid pronoting plaintiff due to his health and age, and a
concern that plaintiff would sinply retire after being pronoted;
thereby entitling plaintiff to a |larger pension w thout ever
having served as a Battalion Chief. (Paper No. 25 at 14, 17, 21-
22).

Specifically, Stephen G Fugate, a Captain in the Fire

Department and President of the firefighters’ union, testified in

'Plaintiff was initially limted to “light duty.” (Paper
No. 22-2 at 5). Hi s status was |later changed to “regul ar duty,”
however, he was limted to performng adm nistrative functions.
(Paper No. 22, Exh. Q. During the tel ephone hearing,
plaintiff’s counsel explained that plaintiff’'s status was changed
so that plaintiff would not be subjected to mandatory retirenent.
(Paper No. 22, Exh. A at 81-83, 89-91). The change in status was
in name only, it had no effect on plaintiff’'s duties or
functions.



hi s deposition that Chief Goodw n stated that he woul d not
pronote plaintiff to Battalion Chief “[b]ecause of his health.”
(Ld. at 14, Paper No. 25, Exh. 3 at 47-50). Captain Fugate al so
reported that Chief Goodwin commented that “[plaintiff] in Iight
of his age and his health ... needs to enjoy the rest of his
life.” (Paper No. 25 at 15, Paper No. 25, Exh. 3 at 62).
Captain Fugate further stated in his deposition that Chief
Goodwi n had, at one point, inquired whether he could skip over
plaintiff and pronote individuals ranked below plaintiff on the
pronotional list. (Paper No. 25, Exh. 3 at 47-50). Captain
Fugat e responded that he could not. (ld.).

The parties do not dispute that in Septenber 2002, Chief
Goodwi n, who had recently been appointed in February 2002, began
to inplenent his plan to reorgani ze the command structure of the
Fire Departnent. (Paper No. 25, Exh. 1 at 61). On COctober 9,
2002, as Chief Goodwin was waiting for approval of his re-
organi zation plan, plaintiff noved to the top of the pronotiona
list, which was set to expire in ten days. (Paper No. 22-2 at
7). On Cctober 19, 2002 the pronotional list expired wth
plaintiff having failed to have attained the rank of Battalion
Chief. (Paper No. 25 at 4).

Plaintiff alleges that Chief Goodwi n’s re-organizational
pl an had actually been created and put into effect well before it

was officially approved. (ld. at 16). 1In order to fill needed



positions in the Departnment, Chief Goodw n appointed individuals
to positions on an “acting” or tenporary basis. (ld. at 16-17).
Thi s maneuver avoi ded the creation of vacancies at the Battalion
Chi ef position; positions that could only be filled by resort to
the pronotional list. (ld.). Plaintiff further alleges that the
only reason that Captain Goodwin waited until August 2002 to
submt the re-organi zational plan that he had al ready begun to
i npl enent several nonths in advance, was to prevent plaintiff’s
pronotion. (ld. at 19).

Plaintiff filed a Notice of Charge of Discrimnation with
t he Equal Enpl oynment QOpportunity Comm ssion (EEOC) on Novenber
10, 2003. (Paper No. 22-18 at 3). Plaintiff alleged that Chief
Goodwi n “intentionally went around the pronotional list to avoid
pronoting [plaintiff]” because of plaintiff’'s “age and [ his]
medi cal condition.” (Ld. at 4). On March 1, 2005 the EEOC
i ssued a Dismi ssal and Notice of Rights, informng plaintiff that
his file was being cl osed because the EEOCC coul d not concl ude
that there had been a violation of the enpl oynent discrimnation
statutes. (Paper No. 22-19 at 2). Plaintiff then filed the
instant |awsuit.

1. The Summary Judgnent St andard

Summary judgnent is appropriate when there is no genuine
issue of material fact and a decision may be rendered as a matter

of law. Fed. R Cv. P. 56(c); see also Anderson v. Liberty




Lobby, Inc., 477 U. S. 242, 247-48 (1986). The party noving for

summary judgnent has the burden to denonstrate the absence of any
genui ne issue of material fact. Fed. R CGv. P. 56(c); Pulliam

Inv. Co. v. Caneo Props., 810 F.2d 1282, 1286 (4th Gr. 1987).

If there clearly exist factual issues “that properly can be
resolved only by a finder of fact because they may reasonably be
resolved in favor of either party,” then summary judgnent is

i nappropriate. Anderson, 477 U. S. at 250. The only facts that
are properly considered “nmaterial” are those that m ght affect
the outcone of the case under the governing law. |1d. at 248. |If
the evidence favoring the non-noving party is “nerely col orabl e,

or is not significantly probative, summary judgnent may be

granted.” 1d. at 249-50 (internal citations omtted). Thus, the
exi stence of only a “scintilla of evidence,” is not enough to
defeat a notion for summary judgnent. |1d. at 252.

To determ ne whet her a genuine issue of material fact exists, al
facts and all reasonable inferences drawn therefrom are construed

in favor of the non-noving party. Matsushita Elec. Indus. Co. V.

Zenith Radio Corp., 475 U. S. 574, 587 (1986). The non-novi ng

party, however, may not rest on its pleadings, but nust show that
specific, material facts exist to create a genuine, triable

issue. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).

On those issues for which the non-noving party will have the

burden of proof, it is his or her responsibility to oppose the



nmotion for summary judgnent with affidavits or other evidence

specified in the rule. 1d.; Fed. R GCv. P. 56(e); Mtchell v.

Data Gen. Corp., 12 F.3d 1310, 1316 (4th Cr. 1993) (“The summary

judgment inquiry thus scrutinizes the plaintiff’s case to
determ ne whether the plaintiff has proffered sufficient proof,
in the formof adm ssible evidence, that could carry the burden
of proof of his claimat trial.”). |If a party fails to nake a
showi ng sufficient to establish the existence of an essentia

el emrent on which that party will bear the burden of proof at
trial, summary judgnent is proper. Celotex, 477 U S. at 322.

[l Di scussi on

In his Second Anended Conplaint, plaintiff asserts three
causes of action agai nst defendant. (Paper No. 20 at 7-9).
Plaintiff alleges that defendant failed to pronote himon the
basis of his age and disability in violation of the ADEA, ADA,
and the Rehabilitation Act. Defendant argues that it is entitled
to sunmary judgnment on plaintiff’s clainms under the ADEA and ADA
because they are time-barred because of plaintiff’s failure to
file his charge of discrimnation with the EEOC wi thin 300 days
fromthe alleged discrimnatory event. (Paper No. 22 at 9-11).
Def endant further argues that it is entitled to sunmmary judgnent
on plaintiff’s Rehabilitation Act count, because plaintiff cannot
establish a prima facie case of discrimnation. (ld. at 18).

Specifically, defendant argues that plaintiff cannot establish



that he is “disabled” within the nmeaning of the statute, or that

defendant failed to pronote plaintiff under circunstances giving
rise to an inference of discrimnation. (ld., Paper No. 26 at 4-
6) .

A Plaintiff's ADA and ADEA d ai ns

Def endant argues plaintiff’s ADA and ADEA clains are tine-
barred because plaintiff failed to file his charge of
discrimnation with the EECC within 300 days of the all eged
discrimnatory act, in this case, the failure to pronote
plaintiff to Battalion Chief. (Paper No. 22-2 at 10). Plaintiff
does not dispute this argunent, and recogni zes that these causes
of action are tine-barred. (Paper No. 25 at 31).

Plaintiff argues, however, that he was subject to several
continuing violations of the ADA and ADEA, which would not be
time-barred. (ld.). Plaintiff argues that he was “restricted in
his ability to earn overtinme and conpensatory time and to earn
acting out of title pay.” (ld.). Defendant responds that
plaintiff’s charge of discrimnation filed with the EECC di d not
mention any of these additional clains. (Paper No. 26 at 2-3).
It is well-established in the Fourth Crcuit that in enpl oynent
discrimnation matters in which a |lawsuit follows a charge of
discrimnation filed with the EECC, “[t]he suit filed may
enconpass only the discrimnation stated in the charge itself or

devel oped in the course of a reasonable investigation of that



charge.” King v. Seaboard Coast Line Railroad Co., 538 F.2d 581,

583 (4th Cir. 1976) (internal citation and quotations omtted).
Not only did plaintiff fail to raise these issues in his EEOCC
charge, but he failed to raise themin his Conplaint.

Furthernmore, plaintiff has not even attenpted to pursue these
additional clainms in this case. Accordingly, sumary judgnent is
granted in favor of defendant on Counts | and Il of plaintiff’s
Conpl ai nt .

B. Plaintiff’s Rehabilitation Act daim

The centerpiece of plaintiff’s suit is his “failure to

pronote” cl aintf brought under the Rehabilitation Act.® Plaintiff

2Plaintiff also asserted in his Conplaint (and presunably
incorporated in all three Counts) that he was subjected to a
hostile work environnent. (Paper No. 20 at 5). As discussed
above, defendant is granted summary judgnent on this claimunder
Counts | and Il, because plaintiff’s ADA and ADEA causes of
action are tine-barred.

Plaintiff does not assert in his opposition that this claim
woul d survive under his Rehabilitation Act count, Count II1l, and
does not attenpt to show how the record would allow a jury to
find that plaintiff was subjected to a hostile work environnent.
Therefore, summary judgnent is granted to defendant on this claim
under Count |1l as well, due to plaintiff’'s failure to support
this claimw th argunment or the production of evidence.

3 Unlike clains brought under the ADA and ADEA which require
plaintiffs to provide tinmely notice of their clains, the
Rehabilitation Act does not contain any notice provision. See
J.S. ex rel. Duck v. Isle of Wght County School Bd., 402 F.3d
468, 475 (4th Cr. 2005) (noting the distinction).

In addition, unlike the ADA, the Rehabilitation Act only
appl i es to defendant-enpl oyers that have been “extended Federa
financial assistance.” 29 U S.C. 8§ 794(b). Defendant does not
di spute that it receives federal funds.

9



argues that Chief Goodw n deliberately avoided pronoting
plaintiff because Chief Goodw n perceived plaintiff’s physica
condition to substantially imt plaintiff's ability to perform
the job of firefighter. (Paper No. 25 at 20). Defendant argues
that plaintiff cannot establish a prima facie case of

di scrim nati on because plaintiff cannot show that he is disabled
wi thin the neaning of the Rehabilitation Act and because he
cannot show that the circunstances under which defendant failed
to pronote himgive rise to an inference of discrimnation.
(Paper No. 22 at 17-18, 23).

Under the MDonnell Douglas framework, plaintiff nust first

establish a prima facie case of discrimnation. MDonnel

Douglas Corp. v. Green, 411 U. S. 792, 802 (1973). In order to

establish a prima facie case of discrimnation in the denial of a
pronotion, a plaintiff nust show that: (1) he is a nenber of a
protected group; (2) he applied for the position in question; (3)
he was qualified for the position; and (4) he was rejected under
circunstances giving rise to an inference of discrimnmnation.

Evans v. Technol ogi es Applications and Services, 80 F.3d 954,

959-60 (4th Cr. 1994). |If a plaintiff can establish a prim
facie case of discrimnation, it falls to the enployer to
articulate “sone legitimte, nondiscrimnatory reason” for its

conduct . McDonnel | Douglas Corp., 411 U. S. at 802. If the

defendant is able to articulate such a reason, the ultinmate

10



burden shifts to the plaintiff to show that the defendant's
stated reason is “pretextual” or false. 1d. at 804.

1. Menmber of a Protected G oup

Def endant argues that plaintiff cannot establish the first
prong of his prima facie case, that he is the nenber of a
“protected group.” A plaintiff who clains protection under the
Rehabilitation Act nust denonstrate that he is an “otherw se
qualified individual with a disability.” 29 US.C. 8§ 794(a);

Forrisi v. Bowen, 794 F.2d 931, 933 (4th Cr. 1986). As the

Fourth Grcuit has explained, an individual with a disability is
““any person who ... has a physical or nental inpairnent which
substantially limts one or nore of such person's major life

activities.’”” Qupton v. Virginia, 14 F.3d 203, 205 (4th Gr.

1994); 29 U.S.C. §8 705(9)(B). The phrase "major life activities"
is further defined as "functions ... such as caring for one's
sel f, perform ng manual tasks, wal ki ng, seeing, hearing,

speaki ng, breathing, learning, and working." 29 U S.C 8§
705(20)(B), 29 CF.R 88 1630.2(i).* An individual is also
deened to be “disabled” if he has a record of having a

substantial inpairnment or is “regarded as” having such an

“Al t hough the EEOC pronul gated these regul ations to
i npl emrent the ADA, the Fourth Circuit has recognized that “[t]he
standards used to determ ne whet her an enpl oyer has discrim nated
under the Rehabilitation Act are the standards applied under
[the] ADA." Hooven-Lewis v. Caldera, 249 F.3d 259, 268 (4th Cr.
2001) (citing 29 U.S.C. 8 791(g)); 29 U S.C. § 794(d).

11



inpairment. 29 CF.R 8 1630.2(9).

a. “Regarded As” Being Substantially |npaired

Plaintiff argues that he is disabled because he is “regarded

as” being substantially limted in the major life activity of
wor ki ng by his enpl oyer, defendant.® (Paper No. 25 at 28).
Plaintiff alleges that defendant perceived his variety of

ai l ments, including having suffered froma broken right wist,
brui sed knees, ankle sprains, conbined with his age as
substantially limting his ability to work as a firefighter.
(Paper No. 25 at 27). Based on plaintiff’s overall physical
condition, particularly the condition of his knees, plaintiff was
restricted by the Departnment’s nedical advisers fromengaging in
“front-line” or, fire suppression, duties. (See Paper No. 22-2
at 19). More specifically, plaintiff was restricted to
“primarily seated duties, mnimzed stair clinbing, and no
l[ifting over five pounds with the right hand.” (Paper No. 25,
Exh. 6 at 6). Although plaintiff was permtted to return to
wor k, Chief Goodw n, through contact he had with the Fire
Departnent’ s nmedi cal advisers, ensured that he was restricted to

adm nistrative duties. (Paper No. 25, Exh. 1 at 30-32).

As expl ai ned during oral argunent on this notion, defendant

®Plaintiff appeared to argue in his opposition nenorandum
that he was both “regarded as” being disabl ed and disabled in
fact. (Paper No. 25 at 26-27). Plaintiff clarified during the
t el ephone hearing on defendant’s notion that he is only relying
on the “regarded as” theory to establish his disability status.

12



argues that Chief Goodwin’s decision to restrict plaintiff to

adm ni strative duties was based solely on the recomrendati on of
the Departnent’s nedical advisers and the description of
plaintiff’s condition in the acconpanying nedical reports which
indicated that plaintiff’s knee injuries were tenporary and not
very serious. Defendant further argues that because Chief
Goodwi n’ s perception of plaintiff’s condition derived solely from
t hese reports, Chief Goodwi n could only have perceived
plaintiff’s condition as it was described in those reports, i.e.,
as being tenmporary and not serious.

First, the record belies defendant’s assertion that Chief
Goodwi n’ s knowl edge of plaintiff’s condition was derived fromthe
medi cal reports. Chief Goodw n stated in his deposition that he
is “not privy to [plaintiff’s] nmedical history information.”
(Paper No. 25, Exh. 1 at 12). Second, plaintiff has produced
di rect evidence that Chief Goodwin treated plaintiff’s condition
as substantially limting plaintiff’'s ability to performhis job.
Chief Goodwin is reported to have stated that he woul d not
pronote plaintiff to Battalion Chief “[b]ecause of his health,”
(Paper No. 25, Exh. 3 at 47-50), and that “[plaintiff] in |ight
of his age and his health ... needs to enjoy the rest of his
life,” (1Ld. at 62). This evidence, at a mnimum clearly creates
a genuine issue of material fact as to whether defendant regarded

plaintiff as substantially inpaired. See Cine v. \Wal-Mart

13



Stores, Inc., 144 F.3d 294, 303 (4th Gr. 1998) (holding that a

statenent by a plaintiff’s enployer that the plaintiff was
“denot ed because of his health,” constituted direct evidence that
t he enpl oyer perceived plaintiff to be disabled).

Accordingly, there is a genuine dispute of fact as to
whet her defendant perceived plaintiff to be substantially limted
in his ability to performthe job of firefighter.

b. “Cdass of Jobs” or “Broad Range of Jobs”

Def endant further argues that even if defendant is found to
have perceived plaintiff as unable to performthe specialized job
of firefighter, plaintiff cannot show t hat defendant regarded
plaintiff’'s ability to work in general as substantially limted.
(Paper No. 22 at 21-23). A plaintiff’'s ability to work is
substantially limted if he is unable to “performeither a cl ass
of jobs or a broad range of jobs in various classes.” 29 CF.R
8§ 1630.2(j)(3)(i). Defendant cites several cases that hold that
the inability to performthe job of firefighter does not preclude
one fromperformng a “class of jobs” or a “broad range of jobs.”

See, e.qg., Bridges v. Gty of Bossier, 92 F.3d 329, 334 (5th Gr.

1996) (“[A] limtation that prevents one from becom ng a
firefighter - or even a firefighter and associ ated mnuni ci pal
paramedi ¢ or EMI backup firefighter - [] only affects a ‘narrow
range of jobs.’”).

None of the cases cited by defendant are controlling,

14



however, and none engage in the type of “individualized inquiry”

required in the Fourth Grcuit under Forrisi v. Bowen. In making

this individualized inquiry, a court nust determ ne “whether the
particul ar inpairnment constitutes for the particular person a
significant barrier to enploynment.” Forrisi, 794 F.2d at 933.
Rel evant to this inquiry are: "[1l] the nunber and type of jobs
fromwhich the inpaired individual is disqualified, [2] the
geographical area to which the individual has reasonabl e access,
and [3] the individual's job expectations and training." Id.

(quoting Jasany v. United States Postal Service, 755 F.2d 1244,

1249 (6th Cr. 1985)); see also 29 CF. R 8 1630.2(j)(3)(ii)
(codifying the Forrisi factors).

Here, plaintiff has served in the Baltinore City Fire
Departnment for over 30 years. Plaintiff’s job expectations and
training solely revolve around his career with this specific fire
departnment. Wre plaintiff to have to seek a different job at
this stage in his career, he would be forced to “alter his career
path and/or to once again start at the bottom of the | adder.”

Huber v. Howard County, Maryland, 849 F. Supp. 407, 412 (D. M.

1994) (holding that a volunteer firefighter whose asthma
prevented himfrom advancing his career as a firefighter was

di sabl ed under the Rehabilitation Act). Further, plaintiff has
produced sufficient evidence show ng that he was restricted from

positions involving both fire investigation — as well as fire

15



suppression — duties.® Accordingly, plaintiff has produced
sufficient evidence to create a factual dispute as to whether
def endant perceived himto be precluded from “one narrow job
classification,” Forrisi, 794 F.2d at 934, or whether defendant
perceived himto be precluded fromperform ng a class of |obs.

In sum plaintiff has created a factual issue as to whether
plaintiff is disabled within the nmeaning of the Rehabilitation
Act .

2. The G rcunstances of the Failure to Pronpte

Def endant al so argues that plaintiff cannot establish the
fourth prong of his prima facie case, that defendant failed to
pronote plaintiff under circunstances giving rise to an inference
of discrimnation. Defendant asserts that at the tinme that
plaintiff was at the top of the pronotional |ist, there were no
open Battalion Chief positions. The Suprenme Court has instructed

that “the McDonnell Douglas fornula does not require direct proof

of discrimnation,” but rather, it nmerely requires the plaintiff
to show that “his rejection did not result fromthe two nost
common |l egitimate reasons on which an enployer mght rely to
reject a job applicant: an absolute or relative | ack of

qualifications or the absence of a vacancy in the job sought.”

®In this regard, the record is unclear as to what specific
duties a Battalion Chief is required to perform Accordingly,
the court cannot determne with any certainty what job functions
def endant thought plaintiff could or could not engage in.

16



| nternational Broth. of Teansters v. U S., 431 U S. 324, 358

n.44 (1977). “Elimnation of these reasons for the refusal to
hire is sufficient, absent other explanation, to create an
i nference that the decision was a discrimnatory one.” 1d.
Here, plaintiff has adduced direct evidence of
discrimnatory intent, that is, the deposition testinony of
Captain Fugate who reported that Chief Goodw n said that
plaintiff was not pronoted because of his health. Furthernore,
even if the court were to ignore such incrimnating statenents,
the record sufficiently raises a factual question as to whether
the reason that no Battalion Chief positions were avail able at
the relevant tine period was because of Chief Goodwin's
mani pul ati on of the Fire Departnent’s command structure. There
is evidence in the record to show that Chief Goodw n del ayed
submtting his re-organi zational plan for approval and that he
filled other positions with “acting” enpl oyees, so as to avoid
the creation of vacancies at the Battalion Chief |evel.
Specifically, Chief Goodwi n testified at his deposition that he
i npl emented his re-organi zation plan as early as June, but did
not submt the plan for approval until August. (Paper No. 25,
Exh. 1 at 61, 71-73). Captain Fugate testified in his deposition
that there was no reason that Chief Goodwi n had to use “acting”
officers to fill needed positions during the tine that plaintiff

was nearing the top of the pronotional list. (Paper No. 25, Exh.

17



3 at 77-78). Accordingly, there is nore than sufficient

evi dence, both direct and indirect, to create a factual issue
regarding the fourth prong of plaintiff’'s prima facie case that

t he circunstances surroundi ng defendant’s conduct give rise to an
i nference of discrimnation.’

| V. Concl usi on

For the foregoing reasons, Defendants’ Mdtion for Judgnent
(Paper No. 24) is GRANTED in part, and DENIED in part. A

separate order shall issue.

Dat e: 07/06/06 /sl/
Beth P. Gesner
United States Mgi strate Judge

"Def endant nerely attacks plaintiff’s ability to establish a
prima facie case, and does not attenpt to articulate “sone
legitimate, non-discrimnatory” reason for its conduct. Thus,
plaintiff has carried his burden to withstand summary judgnent
under the MDonnell Douglas franmeworKk.
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